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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHMOND, SEPTEMBER 16, 1998

PETI TI ON OF

MCl TELECOVMUNI CATI ONS CORPORATI ON CASE NO  PUC960124
and

MCI net ro ACCESS TRANSM SSI ON

SERVI CES OF VIRA NI A, | NC.

For arbitration of unresol ved

i ssues frominterconnection
negotiations with GIE South, Inc.
pursuant to 8 252 of the

Tel ecommuni cations Act of 1996

ORDER APPROVI NG | NTERCONNECTI ON AGREEMENT

On July 17, 1998, the Comm ssion entered its O der

Resol vi ng Qut standi ng | nterconnection D sputes and Requiring

Filing of Interconnection Agreenent requiring GIE South, Inc.

("GIE") and MClI Tel econmuni cati ons Corporation and MClnetro
Access Transm ssion Services of Virginia, Inc. (collectively
"MCI") to submt an interconnection agreenment within thirty
days. On August 17, 1998, GIE and MClI submtted such a docunent
styled Interconnection, Resale, and Unbundling Agreenent
("August Agreenent"). That same day, Ml filed its Motion to
Conmpel GTE to Execute the Interconnection Agreenent because GTE
had declined to sign the August Agreenent. Also on that date,
GIE filed its Comments on Interconnection Agreenent Submtted

August 17, 1998 ("Comments"). GIE s Comments gave a | egal


http://www.state.va.us/scc/contact.htm#General

analysis of its concerns that the August Agreenent contai ned
requi renents previously negotiated that were later nullified by
the July 18, 1997 decision by the United States Court of Appeals

for the Eighth Grcuit. See lowa Uils. Bd. v. FCC, 120 F. 3d

753 (8th Cir.) petition for cert. granted, AT&T v. |owa

Uilities Board, 118 S. C. 879 (1998) (hereafter "lowa Uil s.

Bd.").

MCl filed its Response to GIE's Coments ("MIl's Response")
on August 21, 1998. Ml 's Response argued that GIE s concerns
had been previously raised and rejected by the Conmm ssion. M
urged the Commission to deny GIE s request to reject the August
Agreenent and grant MCI's Mdtion to Conpel GIE to Execute the
Agr eenent .

On Septenber 1, 1998, GIE filed its Reply to both MJ's
Motion to Conpel and MClI's Response ("GIE's Reply"). GIE' s
Reply argued that it was not required to sign the August
Agr eenent because that Agreenent does not conply with applicable
| aw and has not been approved by the Comm ssion, that the August
Agreenent is a functional equivalent of a Comm ssion order and
is not nutual between consenting parties, that the
Tel ecommuni cations Act of 1996, 47 U.S.C. § 251 et seq. ("the
Act") does not nmandate the execution of interconnection
agreenents arrived at through arbitration, and that GIE s

failure to sign the Agreenment does not signal an intent by GTE



not to abide by legally promul gated orders of the Comm ssion.

In reply to MCl's Response, GIE argued and attached an affidavit
that it had repeatedly requested renoval of alleged illegal
requirenents fromthe negotiated portions of the Agreenent, and
that the Comm ssion had recogni zed that its review of an

i nt erconnection agreenent nust be consistent with the | aw
applicable at the time that the agreenent is submtted.

The di spute between MCI and GIE nmay be reconciled by an
expl anation of our Decenber 17, 1997 Order Denying Mdtion. 1In
that order, we denied GIE s August 17, 1997 Mdtion asking the
Commi ssion to direct the parties to renegotiate their proposed

agreenent to conformit to the lowa Uils. Bd. decision. 1In

declining to direct such renegotiations, the Conm ssion stated
"the Comm ssion and the parties need only conformto the
standards of 88 251 and 252 with the know edge that any
determ nation may be reviewed by a U S. District Court. At the
time the parties submt their agreenent for approval pursuant to
8 252(e), the Commission will reviewit according to the | aw
applicable at that tine and any reviewing District Court wll do
t he same. "

The very next paragraph of that order did revisit one of
the Comm ssion's arbitrated findings that appeared to conflict

with the lowa Utils. Bd. decision. The Conmm ssion stated that

ordering paragraph (21) of its Decenber 11, 1996 Order woul d not



require GIE to provide a superior service quality while that
i ssue was being litigated and/or until further order of the
Commi ssion. In this manner, the Comm ssion clarified its

arbitration decision to assure conpliance with federal appellate

deci sions, but declined to interfere with the non-arbitrated,
negoti ated i ssues.

The August Agreenent submts both the negotiated provisions
and the arbitrated provisions for approval as a single package.
The Comm ssion can now review all portions to assure conpliance
with 88 251 and 252, as currently interpreted by the federal
appel l ate courts. W do not read the August Agreenent as

requiring GIE to do things the lowa Uils. Bd. decision said it

was not obligated to do. For instance, GIE believes the
Agreenent requires it to conbi ne Unbundl ed Network Elenments
("UNEs") at MCl's request. W believe such conbi nations are not
mandated by the Act as currently interpreted by federal
appel l ate courts; however, such conbinations are not unlawful if
the parties agree or if the Conmssion finds it may otherw se
requi re such a condition based upon Virginia law. As |long as
the Eighth GCrcuit's interpretation stands, we do not believe
that GIE has agreed to conmbi ne UNEs. Moreover, the Conm ssion's

arbitration decisions have not specifically required the



recombi nation of UNEs.' GTE is not obligated to conbine UNEs for
MCl at this time. Nonetheless, to prevent m sconstruction of
t he August Agreenent, the Conm ssion has determ ned to nmake a
clarification simlar to that on the arbitrated superior service
quality issue contained in our Decenber 17, 1997 Order. Not hing
in the August Agreenent shall be interpreted as requiring GIE to
act or refrain fromacting in a manner contrary to the |owa
Uils. Bd. decision as rendered by the Eighth Grcuit or as
nodi fied by the U S. Suprene Court.

GIE and MCI each fault the other for not clarifying or re-

negotiating the agreenent following the lowa Uils. Bd.

deci sion. The Comm ssion need not specul ate on how nuch better
t he agreenment woul d have been had both parties negotiated nore
conscientiously. GIE has not waived nor negotiated away its

right to rely upon the appellate rulings in lowa Uils. Bd. and

MCI need not renegotiate all the points asserted by GTE in its
pl eadi ngs of August 29, 1997, August 17, 1998, and

Septenber 1, 1998. Instead, the Comm ssion approves the August
Agreenment with the understanding that nothing therein shal

cause GIE to act or to refrain fromacting contrary to appellate

Y'aur Pricing Order of December 11, 1996, 1996 S.C.C. Ann. Rept. 232, 234
stated, "GIE shall provide any Comm ssi on-approved unbundl ed network el ement
in any technically feasible manner for the provision of tel ecomrunications
service in accordance with § 251(c)(3) of the Act. The petitioners may
conbi ne such unbundl ed network el ements to provide tel econmuni cati ons
services."



decisions interpreting 88 251 and 252. Wth that proviso, the
Comm ssi on approves the August Agreenent and finds that it
conplies with 88 251 and 252.

Wth the approval of the August Agreenent, the Conm ssion
al so denies MCI's Motion to Conpel GIE to Execute. GIE' s Reply
of Septenber 1, 1998, correctly states that 8§ 252(e) does not
requi re subm ssion of an executed agreenent when it results from
arbitration.? While an unexecuted agreenent m ght not be
enforceable in nost civil courts, it is enforceable pursuant to
88 251 and 252. The Comm ssion's approval of the August
Agreenent gives it the force and authority of a Conm ssion
order. GIE has pl edged not to di sobey valid Conm ssion orders
and we accept that GIE shall honor its pledge. Accordingly,

| T IS THEREFORE ORDERED THAT:

(1) Pursuant to the Comm ssion's authority to regulate
public service conpanies as authorized by the Va. Const.
art. I X, 8 2 and 8 56-35 of the Code of Virginia, the
i nterconnection agreenent submtted by GIE and MCl is hereby

approved as conplying with 8 252(e) of the Act.

2 Rule C.7. of the Conmission's Procedural Rules for Inplenenting §8 251 and
252 of the Tel econmuni cations Act of 1996, 20 VAC 5-400-190, requires the
parties to submt a "formalized" agreenent. "Fornalized" does not
necessarily equate to executed, since 8 252(e) does not require agreenents
resulting fromarbitration to be signed or executed by the parties. Executed
contracts are preferred, but where a party such as GIE does not wi sh to waive
or concede issues, it is understandable that such a party would not wish to
endorse a docunent by attaching an officer's signature.



(2) Pursuant to 8 252(h) of the Act, a copy of this
Agreenent shall be kept on file in the Comm ssion's D vision of
Comruni cations for inspection by the public.

(3) This matter is continued generally for the
consi deration of a subsequent revision or anendnents to the

Agr eenent .



